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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, 

TEZPUR, SONITPUR 

G. R CASE NO: 1735/05 

U/S 323/324/326/34 IPC 

STATE VS SRI ARUN CHANDRA BAISHYA, 

                   SRI APURBA KR BAISHYA AND 

                   SRI PANKAJ BAISHYA  

                                                                             …....ACCUSED 

PRESENT : Smti Bijaya Khakhlary 

J.M.F.C. ,TEZPUR, SONITPUR 

 

ADVOCATES APPEARED  

FOR THE STATE: Mrs. N. Rahman.  

FOR THE ACCUSED: Mr. A. K. Mahanta , Mr. A. K. Sharma, Smti B. 

Basumatary, Smti G. Bhuyan.  

EVIDENCE RECORDED ON: 25.07.2012, 03.10.2012, 04.12.2012, 

30.01.2013, 22.02.2013, 06.04.2013, 29.05.2013, 15.07.2013, 

04.09.2013, 09.10.2013, 07.12.2013, 10.12.2013 

ARGUMENT HEARD ON: 16.09.2014, 30.09.2014 

JUDGMENT DELIVERED ON: 28.10.2014  

 

JUDGMENT 

1. The informant Sri Ramesh Chandra Baishya  had lodged an 

ejahar before Tezpur PS on 08.10.2005 stating inter alia that on 
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08.10.2005 the accused persons namely Sri Arun Baishya and his son Sri 

Apurba Baishya at about 7:00 a.m. while making provision for removal 

of rain water, caused grievous hurt to Sri Dhiraj Baishya , Sri Dimbeswar 

Baishya and the informant  with sharp weapon resulting in active 

bleeding. 

2. The ejahar was received and registered as Tezpur PS case 

No. 808/05 U/S 324/34 IPC. 

3. The I/O after due investigation of the case submitted charge 

sheet U/S 323/324/326/307/34 IPC against the accused persons namely 

Sri Arun Baishya ,Sri Apurba Baishya and Sri Pankaj Baishya. 

4. On appearance copy of the relevant documents were 

furnished to the accused persons and as section 307 IPC is exclusively 

triable by the Court of Sessions, the case was committed to the Hon’ble 

Court of Sessions, Sonitpur.  

5. Finding no any material to proceed u/s 307 IPC and finding 

sufficient material u/s 323/324/326/34 IPC, the Hon’ble Court of 

Sessions framed charges u/s 323/324/326/34 IPC and explained to the 

accused persons to which the they pleaded not guilty and claimed to be 

tried. The offences being triable by Judicial Magistrate First Class, the 

case was transferred to the Learned C.J.M., Sonitpur for necessary order. 

The Learned C.J.M., transferred the case to this Court for disposal. 

 6. The prosecution has examined fourteen(14) witnesses . 

The statement of the accused persons U/S 313 Cr.P.C. are recorded. The 

defence side adduced no evidence and pleaded for total denial.  

 POINTS FOR DETERMINATION: 

i) Whether the accused persons on 08.10.2005 at about 7 a.m. 

in furtherance of their common intention voluntarily caused hurt to 

Ramesh Baishya, Dhiraj Baishya and Dimbeswar Baishya and thereby 

committed an offence U/S 323 of IPC ? 

ii) Whether the accused persons on 08.10.2005 at about 7 a.m. 

in furtherance of their common intention voluntarily caused hurt to 

Ramesh Baishya, Dhiraj Baishya and Dimbeswar Baishya with sharp 

weapon and thereby committed an offence U/S 324 of IPC ? 
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iii) Whether the accused persons on 08.10.2005 at about 7 

a.m. in furtherance of their common intention voluntarily caused 

grievous hurt to Ramesh Baishya, Dhiraj Baishya and Dimbeswar 

Baishya with sharp cutting weapon and thereby committed an offence 

U/S 326 of IPC ? 

7. I have heard the oral arguments put forward by both the Counsels. I 

have also gone through the entire evidence available on record. My 

discussion and reasons for the decision are discussed below. 

8.DISCUSSION, DECISION AND REASONS 

THEREOF: 

9.PW1, Sri Ramesh Ch. Baishya who is the informant deposed that on 

08.10.2005 at about 6/6:30 a.m. due to rain, water got collected in front 

of their shop and when to clear the blockage of the drain his brother 

Dimbeswar Baishya dag the drain, his uncle’s son Bimal Baishya and his 

aunt Labanya Baishya resisted the said water by filling soil in the drain. 

When PW1 went to the shop of accused Arun Baishya to tell him about 

it, Arun Baishya went inside his shop and returned with a Khukuri in his 

hand and PW1 then backed off. After that accused Arun Baishya and his 

son Apurba Baishya attacked the brothers of PW1 namely Dhiraj Baishya 

and Dimbeswar Baishya with dagger and Khukuri due to which Dhiraj 

Baishya sustained injury in his left hand. The accused persons fell 

Dimbeswar  Baishya on the floor, bit in his chest and injured him on his 

head. Exhibit-1 is the ejahar and exhibit-1(1) is the signature of PW1. 

Police seized the blood stained clothes vide seizure list exhibit-2 and 

exhibit-2(1) is his signature. PW1 identified M.exhibit-1 blue half 

sleeved shirt, M.exhibit-2 cheka lungi, M.exhibit-3 blue and white  

checked half sleeved shirt, M.exhibit-4 half pant of Dimbeswar Baishya, 

M.exhibit-5 white half sleeved vest, M.exhibit-6 blood stained half 

sleeved shirt of Dhiraj Baishya, M.exhibit-7 blood stained trouser of 

Dhiraj Baishya. M.exhibit-8 a blood stained “chadar’’ of PW1’s mother. 

M.exhibit-8 was seized vide seizure list exhibit-3 and exhibit-3(1) is the 

signature of PW1. M.exhibit-9 is a dagger of length one(1) foot along 
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with its handle. PW1 sustained injury in his right hand finger and was 

treated in Kanaklata Civil Hospital. 

10.In cross examination PW1 stated that accused Arun Baishya is his 

own uncle. His house is to the east of accused Arun Baishya’s house and 

at a distance of about 180 feet. He denied the suggestion that accused 

Arun Baishya did not come out from his shop with a Khukuri. He 

admitted that he did not stated in the ejahar that accused Arun Baishya 

came out from his shop with a Khukuri. He denied the suggestion that on 

the day of incident he went to the house of Arun Baishya at about 

6:00/6:30 a.m. and started to quarrel with him. He denied the suggestion 

that he went to the Arun Baishya’s house to create an unpleasant 

environment . He admitted that he had not mentioned in the ejahar that 

accused Apurba Baishya and his uncle attacked them with a 

dagger.When PW1 went to the shop of Arun Baishya, his brothers Dhiraj 

and Dimbeswar followed him. Due to the incident the neighbours came 

there. Police came to the place of occurrence after two days of the 

incident. He stated that he did not remember where did he put his 

signature on exhibit-2 . He stated that he could not say who gave police 

the seized articles mentioned in exhibit-2  and he had not given them to 

police. He could not say who gave the dagger to police. He stated that the 

accused persons have filed a case against them which is pending in the 

same Court. He denied the suggestion that they were the aggressors  and 

to save themselves they have filed this case against the accused persons. 

He denied the suggestion that he went to the house of accused persons to 

attack them with the spade seized in connection with G.R. Case 

No.1733/2005. He denied the suggestion that they were the aggressors 

and in self defence the accused persons picked up the spade. He denied 

the suggestion that the dagger seized vide seizure list exhibit-3 does not 

belong to the accused persons and he gave it to the police.  

11.PW2, Dhiraj Kr. Baishya deposed that as it rained the previous night 

of the day of incident, water got collected infront of their house and shop. 

As water got blocked he along with Ramesh Baishya and Dimbeswar 

Baishya went to the house of accused Arun Baishya to ask him to let the 
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water flow through the drain. They also went to the nearby house of 

Labanya Baishya and Bimal Baishya to tell about it. Then accused Arun 

Baishya attacked them with a Khukuri. He stabbed PW2 on his left hand 

due to which his left hand has been paralyzed . Accused persons Arun 

Baishya and Apurba Baishya assaulted his brother Dimbeswar Baishya 

with Khukri and dagger. Arun Baishya bit Dimbeswar Baishya on his 

chest and assaulted on his head. Accused Arun Baishya and Apurba 

Baishya  stabbed Ramesh Baishya in his right hand and assaulted on his 

head. After that the driver of their vehicle Minaram Nath and Kalindra 

Thakuria came there and took him to Tezpur Civil Hospital. After that 

PW1 and PW4 also went to hospital. He was referred to Guwahati 

Medical College the same day. After that he was taken to Vellore for 

treatment. He was hospitalized for many days. Accused Pankaj Baishya 

joined in the middle of the quarrel and assaulted them. 

12.In cross examination PW2 denied the suggestion  that he has deposed 

falsely that the previous night there was rain and rain water entered their 

shop and house. He denied the suggestion that  he has deposed falsely 

that the incident occurred when they went to ask the accused persons to 

let the water flow through the drain. He denied the suggestion that the 

said water was actually the dirty water coming out from their house. He 

stated that there has been a land dispute between them and the accused 

persons for a long time. He denied the suggestion that seeing accused 

person Arun Baishya alone in the shop they went there to attack him. He 

stated that at the time of the incident the age of accused Arun Baishya 

was about 60/62 years and their ages were about 30/35 years. He denied 

the suggestion that accused Arun Baishya did not attack him with a 

Khukuri and there was no any Khukuri in his shop. He denied the 

suggestion that he did not state before police that he got cut injury in his 

left hand and was paralysed. He denied the suggestion that he did not 

state before police about attacking by dagger and Khukuri and biting in 

the chest. He admitted that there was a spade in PW1’s hand. He denied 

the suggestion that exhibit-3 does not belong to the accused persons. He 

admitted that there is cross case filed by the accused Arun Baishya 



[6] 

 

against them pending in the same Court.  He denied the suggestion that 

they were the aggressors. 

13.PW3, Smti Mainabala Baishya, mother of the informant deposed that 

accused Arun Baishya is her brother in-law and the other two accused 

persons are her nephew. The incident took place on 08.10.2005 at about 

7:00 a.m. and as rain water entered their shop due to rain the previous 

night, her sons PW1, PW2 and Dimbeswar Baishya went to the shop of 

accused Arun Baishya to ask him to clear the blockage of the drain to let 

the water flow through the drain. Then accused Arun Baishya with a 

dagger and accused Apurba Baishya with a Khukuri came out of their 

shop and accused Arun Baishya stabbed PW1 on his palm and accused 

Apurba Baishya caused grievous injury in PW2’s hand. Since then the 

hand of PW2 has been paralyzed. Accused Arun Baishya injured 

Dimbeswar Baishya on the back of his head with a dagger and also bit 

him on his chest and stabbed on his palm . After hearing hue and cry 

when she went to the place of occurrence the dagger slipped off and 

injured her on her right hand. Someone took her to Civil Hospital.  

14. In cross examination PW3 stated that hearing  hue and cry she went 

to the place of occurrence and as such she had not seen the incident from 

the beginning . She has deposed about the incident by hearing from 

others. She admitted that there has been a land dispute between the two 

families and they are not even in talking terms. She denied the suggestion 

that her sons went to the accused persons’ house with a spade to attack 

them. She denied the suggestion that she had deposed falsely that when 

she went to the place of occurrence  she got injured.  

15.Admittedly PW3 has not seen the occurrence from the beginning, she 

came to the place of occurrence hearing hue and cry and she has deposed 

about the incident hearing from others. As per her evidence she was also 

injured due to the incident but this fact has not been corroborated by 

other witnesses.  

16.PW4, Dimbeswar Baishya, deposed that on the day of incident at 

about 7:00 a.m. rain water enterd their shop. Accused persons illegally 

blocked the natural drain which existed earlier. When his brother PW1 
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went to Arun Baishya’s house to tell about it, he attacked PW1 with a 

Khukuri. When PW4 went to the place of occurrence, accused Arun 

Baishya stabbed him in his hand with the Khukuri, assaulted him on the 

left side of his head with a sharp weapon and bit him on his chest. Then, 

when PW2 went to the place of occurrence, accused Apurba Baishya 

stabbed him in his hand with a sharp weapon. After that they were first 

treated at Civil Hospital and later on they were referred to GMCH. He 

deposed that PW2 has now become physically disabled.  

17.In cross examination PW4 deposed that they had not been  in good 

terms since before this incident. He stated that the alleged incident took 

place outside the shop of the accused persons. He denied the suggestion 

that the incident took place inside the shop. He stated that at first PW1 

went to the shop of Arun Baishya and asked him about the drain. At that 

time Arun Baishya was inside his shop. He stated that he had not seen 

any spade there. He denied the suggestion that they went insinde the shop 

of Arun Baishya with a spade and attacked him with the spade. He 

admitted that his uncle Arun Baishya’s age was about 60 years at that 

time. He denied the suggestion that Arun Baishya did not attack his 

brother with a khukri . He denied the suggestion that Arun Baishya did 

not stabbed him on his head and hand with a Khukri and did not bit him 

on his chest. He stated that he was given stitches on his head . At the 

beginning of the incident Arun Baishya was alone at his shop. He denied 

the suggestion that on the day of incident they entered the shop of Arun 

Baishya with the  intention to attack him and assaulted him . He admitted 

that in this regard the accused Arun Baishya has filed a case against 

them. He stated that he did not know whether PW2 stated or not in his 

evidence that there was a spade in PW1’s hand but he had not seen any 

spade.  

18.PW5, Ratna Singh deposed that the incident took place about eight 

years back at about 7:30 a.m. He resides nearby the place of occurrence. 

On that day he heard hue and cry, but he did not come out of his 

boundary . He heard from others that accused Apurba Baishya stabbed 
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PW2 and when PW2 returned from hospital he saw cut injury in his 

hand.  

19.In cross examination he stated that the place of occurrence is at the 

end of the road. 

20.PW5, had not seen the occurrence. He did not at all go to the place of 

occurrence. He heard from others that accused Apurba Baishya stabbed 

PW2 and he saw cut injury in PW2’s hand when he returned from 

hospital. 

21.PW6, Bimal Baishya deposed that the incident took place at about 8/9 

a.m. in the month of October, in the year 2005. At that time he was  

sleeping at his home. Then his mother informed him about the quarrel. 

When he came to the place of occurrence the quarrel had already ended. 

He saw a spade lying on the ground. He saw injury on the body of Arun 

Baishya, PW2 and Apurba Baishya. He stated that the quarrel was 

regarding a drain.  

22.In cross examination PW6 stated that he did not like the quarrel going 

on between the two families and he did not at all try to know about the 

incident. 

23.PW6, came to the place of occurrence after the incident. He had not 

seen the occurrence. From his testimony it is established that the quarrel 

between the two parties was regarding a drain and due to the incident 

accused Arun Baishya, PW2 and accused Apurba Baishya got injured 

and a spade was lying in the ground at the place of occurrence. 

 

24.PW7, Dr. Hiranjan Saikia(M.O.) deposed that on 08.10.2005 he 

examined PW1 at Kanaklata Civil Hospital and found multiple abrasion 

in the right hand of him. Type of weapon used was blunt and nature of  

injury was simple. Exhibit-4 is the injury report submitted by him.  

In cross examination he stated that the injury was from wrist to finger 

tips. 

25.PW8, Dr. Bhabani Bhuyan (M.O.) deposed that on 08.10.2005 he 

examined PW2 and PW4. He examined PW2 at 7:10 a.m. and found 

sharp cut injury over left wrist joint with active bleeding. In his opinion 
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the injury on PW2 was grievous in nature. On the same day he examined 

PW4 at 7:10 a.m. and found sharp cut injury on the right hand of size 

about 2cm x1cm x1cm and stitches given. He stated that in his opinion 

the injury on PW4 was simple in nature. Exhibit-4(a) is the medical 

report submitted by him. 

26.In cross examination he stated that he had not mentioned in the report 

the type of weapon that might have been used in assault of PW2 and 

PW4. 

27.PW9, Janardhan Singh deposed that he knew that informant and the 

accused persons. The incident took place about 7/8 years back. On the 

day of incident in the morning time when he was sleeping at his home he 

heard hue and cry , he came out of his house and saw a gathering in front 

of his house . He heard that there was a quarrel but he did not know who 

were quarrelling. At this stage prosecution declared PW9 as hostile.  

28.In cross examination by the prosecution, PW9 denied the suggestion 

that he stated before police that on 08.10.2005 in the morning, having 

come to the place of occurrence he saw Apurba Baishya with a Khukri 

and Arun Baishya with a dagger attacked PW1, PW2 and PW4 in front of 

the shop of Arun Baishya,  Apurba Baishya injured PW1and PW2 with a 

Khukuri and Arun Baishya stabbed PW4 with a knife and bit him on his 

chest and accused Pankaj Baishya helped Arun Baishya and Apurba 

Baishya in the assault. 

29.In cross examination by the defense he stated that he had not seen the 

incident. He came to the place of occurrence after the incident. He stated 

that he did not make any statement before police and how police got his 

name and address is not known to him. 

30.PW9, has been declared hostile by the prosecution , but his 

contradictory statements before police and in the deposition before court 

was not at all proved while examining the I.O. 

31.PW10, Kalindra Thakuria deposed that he knew the informant and the 

accused persons. On 08.10.2005 at about 7/8 a.m. he being the conductor 

of a 709 bus came to bring the bus from PW1’s house. He saw water 

collecting in front of PW1’s house . Then PW1, PW2 and PW4 went to 
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Apurba Baishya’s shop . Then Apurba Baishya stabbed PW2 in his hand 

with a Khukuri and he saw a knife in Arun Baishya’s hand. He stated that 

he took PW2 to hospital. 

32.In cross examination PW10 stated that when the owner of his bus i.e, 

PW1, PW2 and PW4 went to Arun Baishya’s shop, he did not go with 

them. He was watching the incident from a little away. He stated that 

there was a spade in PW4’s hand. 

3.PW10, was watching the incident from a little away, he did not go to 

the place of occurrence . As per his evidence he saw accused Apurba 

Baishya stabbing PW2 in his hand and he saw a spade in PW4’s hand.  

 

34.PW11, Minaram Nath deposed that he knew the informant and the 

accused persons . On 08.10.2005 he was the driver of 709 bus of PW1 

and at about 7:00 a.m. he came to bring the bus from PW1’s house. On 

that day there was water in front of PW1’s shop. Then PW1, PW2 and 

PW4 went to clear the blockage of the drain . After that he heard 

altercation between the family members of PW1 and the accused persons. 

When there was quarrel, accused Pankaj Baishya tried to stop the quarrel 

but accused Apurba Baishya stabbed PW2 in his left hand with a dagger. 

The quarrel became more intense and both parties started tussle. Then 

getting a dagger from Arun Baishya’s hand PW11 threw it away. After 

that he drove the 709 bus and took PW2 to Civil Hospital. When he 

returned back from hospital police asked him about the incident. When 

police seized the dagger vide seizure list exhibit-3, PW11 had put his 

signature on it as exhibit-3(1).  

35.In cross examination PW11 stated that 709 bus was kept in front of 

the house of PW1. He stated that there was a spade in PW1’s hand . He 

stated that at first he was watching the incident from near the bus and 

then there was only altercation between them but when they started tussle 

he went to the place of occurrence. He further stated that PW1 and his 

brothers were talking about the drain from the front of the shop of Arun 

Baishya. He had not seen who was altercating with PW1 inside the shop 

of Arun Baishya. He stated that when accused Arun Baishya came out of 
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his shop he saw injury on his body. He had not seen who injured accused 

Arun Baishya. He stated that when he picked up the dagger from the 

drain, the police was watching it. He denied the suggestion that he had 

not given any dagger to police. 

36.PW11, is an eye witness and he went to the place of occurrence. There 

is no remarkable contradiction in his statement before police and in 

deposition before court but his statement differs with the statement of 

PW2 in regard to the point of injury sustained by PW2 as he stated that 

PW2 was stabbed by accused Apurba Baishya in his left hand with a 

dagger whereas PW2, the victim himself stated that accused Arun 

Baishya attacked him with Khukuri due to which his left hand has 

become paralytic. 

37.PW12, Ramjan Ali deposed that he knew the informant and the 

accused persons. The incident took place about eight years back at about 

6:30/7:00 a.m. His house is near the house of accused Arun Baishya. At 

that time he was sleeping at his home . He came out of his home hearing 

hue and cry and saw that accused Apurba Baishya gave a blow with a 

Khukuri in the left hand  of PW2. There was bleeding in PW2’s hand and  

he was taken to hospital. 

38.In cross examination PW12 stated that there is a factory between his 

house and accused Arun Baishya’s house and at the time of incident he 

was sleeping. Hearing hue and cry he came out of his house. The incident 

took place outside the shop of Arun Baishya. He denied the suggestion 

that he went to the place of occurrence after the incident and he had not 

seen accused Apurba Baishya stabbing PW2 with a Khukuri. He stated 

that he had not seen any injury on others except PW2. He further stated 

that police did not take his statement. 

39.Admittedly PW12, was sleeping at the time of occurrence and he 

came to the place of occurrence after hearing hue and cry. He has not 

seen the occurrence from the beginning. 

40.PW13, Dr. Laksheswar Bhuyan deposed that on 08.10.2005 he 

examined PW2 at Kanaklata Civil Hospital. On examination he found 

sharp cut injury on left wrist on above side and Ulnar nerve incised at left 
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forearm wound repaired in operation theatre. In his opinion the wound 

was fresh, caused by sharp weapon and grievous in nature. He stated that 

subsequently on that day  PW2 was referred to GMCH for further 

treatment.  Exhibit- 5 is the medical report of PW2 and exhibit- 5(1) is 

his signature. He further stated that on the same day he examined PW4 at 

Kanaklata Civil Hospital and found on him lacerated wound over scalp in 

mid parital region of size 2cm x 1cm x 1cm and lacerated wound in right 

hand of size 2cm x 1cm x 1cm. He stated that in his opinion the wound 

was fresh caused by blunt weapon and nature of injury was simple. PW4 

was also referred to GMCH for further treatment. Exhibit-6 is the 

medical report of PW4 and exhibit-6(1) is his signature. 

41.In cross examination he stated that lacerated injury is not caused by 

sharp weapon. He stated that PW2 and PW4 could have been treated in 

Kanaklata Civil Hospital itself. He stated that PW2 and PW4 were first 

examined by Dr. Bhabani Bhuyan on 08.10.2005 and after him he 

examined them on the same day. He stated that he did not know who and 

how the medical reports were collected. The I.O. had not collected 

exhibit-5 and exhibit-6 from him. 

42.As per the evidence of PW13, medical reports exhibit-5 and exhibit-6 

were not collected by the I.O. from him and he did not at all know who 

collected the said exhibits. The I.O., PW14 has also admitted that he did 

not collect exhibit-5 and exhibit-6. There is no any explaination from the 

prosecution as to who collected the said exhibits. 

43.PW14, Suren Das , the investigating officer deposed that on 

08.10.2005 after registering a case on receiving a written ejahar from 

PW1, he was given the responsibility of investigation. Having come to 

know that PW2 and PW4 were in Civil Hospital, he went there but he 

could not get them there. After that he visited the place of occurrence. He 

asked PW11 and PW6 about the incident and seized the dagger, 

M.exhibit-9, produced by PW11 in presence of witnesses. The following 

day when he again went to the place of occurrence and recorded 

statements of witnesses he came to know that accused Pankaj Baishya 

was also involved with the incident and impleaded  him as an accused. 
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On 15.10.2005 he recorded statements of PW2, PW4 and witnesses 

Ramjan Ali, Ratna Singh and Mainabala Baishya in the police station. 

Though the case was initially registered u/s 324/34 IPC, finding 

sufficient material u/s 324/307/34 IPC he arrested accused Pankaj 

Baishya and made prayer to add section 307 IPC. On 16.10.2005 he went 

to the informant’s house and seized the blood stained chadar of 

informant’s mother. M.exhibit-8 is the said chadar. Vide seizure list 

exhibit-2 he seized M.exhibit-1 blue half sleeved shirt, M.exhibit-2 cheka 

lungi, M.exhibit-3 blue and white  checked half sleeved shirt, M.exhibit-

4 half pant of Dimbeswar Baishya, M.exhibit-5 white half sleeved vest, 

M.exhibit-6 blood stained half sleeved shirt of Dhiraj Baishya, 

M.exhibit-7 blood stained trouser of Dhiraj Baishya. Exhibit-2(1) is his 

signature. He prepared the sketch map, exhibit-7 and exhibit-7(1) is his 

signature. After that he submitted the charge sheet against the accused 

persons u/s 323/324/326/307/34 IPC. Exhibit-8 is the said charge sheet 

and exhibit-8(1) is his signature. 

44.In cross examination PW14 stated that he investigated both the cross 

cases G.R. case No-1733/05 and G.R. case No-1735/05. He stated that he 

received the ejahar of the present case at 9:00 a.m. and the ejahar of the 

cross case at 8:45 a.m. He investigated both the cases together. He 

prepared different sketch maps for the place of occurrence of the two 

cases. The house of the accused persons is adjacent to the house of the 

informant. He took accused Arun Baishya to hospital for treatment as he 

was injured. He stated that the informant of this case is an accused in the 

cross case. He recorded the statement of PW1 at his home on the day of 

incident and of PW2 and PW4 on 15.10.2005. He denied the suggestion 

that he did not recorded the statement of PW12. PW11 stated before him 

that he snatched away M.exhibit-9 from accused persons. He admitted 

that as per exhibit-3 he seized the M.exhibit-9 from in front of the house 

of informant. He stated that as per exhibit-2, M.exhibit-(1) to (8) were 

given to him by PW1 and PW1 also told him whom they belonged to . 

He admitted that he did not send the blood stained material exhibits to 

FSL for chemical examination to determine whether it was of animals, 
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birds or human blood. He admitted that he seized the material exhibits (1) 

to (8) after nine days of the incident. He admitted that he had not 

collected medical report of PW2 and PW4 from a Surgeon. PW2 did not 

state before him that he was stabbed in his left hand and the hand became 

paralytic.  PW2 stated before him that he got injury in his hand. PW14 

stated that he had not investigated whether or not it rained the previous 

night of the incident. 

45.From the evidence of PW14, it is apparent that there were some 

irregularities committed in the course of investigation.  The remarkable 

ones are, same investigating officer investigated both the cross cases 

G.R. case No-1733/05 and G.R. case No-1735/05 and submitted charge 

sheet in both the cases. The blood stained material exhibits were not sent 

to FSL for chemical examination. Blood stained clothes were seized after 

9 days of the incident and the delay has not been explained.   

46. In Union of India vs. Prakash P. Hinduja, AIR 2003 SC 2612, the 

Hon’ble Supreme Court held that error, illegality or defect in 

investigation can not have any impact unless miscarriage of justice is 

brought about or serious prejudice is caused to the accused. In Sambu 

Das vs. State of Assam AIR 2010 SC 3300, it has been held that if 

prosecution case is established by the evidence adduced, any failure or 

omission on the part of the I.O. can not render the case of the prosecution 

doubtful. In Ram Bali vs. State of U.P. AIR 2004 SC 2329 it has been 

held that if direct evidence is credible, failure, defect or negligence in 

investigation cannot adversely affect the prosecution case, though the 

court should be circumspect in evaluating the evidence. In Nirmal Singh 

vs. State of Bihar AIR 2005 SC 1265, it has been held that cogent 

evidence of eye witnesses can not be rejected on account of the failure of 

the I.O. to send blood stained cloth for chemical examination. In the 

present case in my considered opinion the irregularity committed in 

investigation is not to bring about any miscarriage of justice or is to cause 

serious prejudice to the accused persons as direct witnesses as well as  

medical witnesses are available .  
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47. From evidence of the abovementioned witnesses it has become clear 

that the two families i.e, informant’s family and the family of accused 

persons are relatives and accused Arun Baishya is the uncle of PW1, 

PW2 and PW4. As per the deposition of the PWs and exhibit-7, sketch 

map the houses of informant and the accused persons are adjacent to each 

other. Admittedly there is a land dispute between the two families since 

long back and they are not even in talking terms. As alleged by the 

prosecution it rained the previous night of the incident due to which 

water got collected in front of the informant’s house and that is why 

PW1, PW2 and PW4 went to the house of accused Arun Baishya to ask 

him to clear the blockage of the drain to let the water flow through the 

drain. 

48.But the defence has taken the plea that it did not rain the previous 

night of the incident, the water that was collected in front of the 

informant’s house was actually the dirty water of their own house. PW1, 

PW2, PW3 and PW4 stated that it rained the previous night of the 

incident and PW6 stated that the quarrel was due to a drain and PW11 

stated that he saw water in front of PW1’s house. PW14, the I.O. stated 

that he did not investigate whether or not  it rained the previous night of 

the incident. 

49.Though it is disputed  whether or not  it rained the previous night of 

the incident, it is not disputed that the incident occurred due to blockage 

in drain which resulted in collection of water in front of informant’s 

house. As per the depositions of  PW1, PW2 , PW3 and PW4 on the day 

of incident  PW1, PW2 and PW4 went to the shop of accused Arun 

Baishya at about 6/6:30 a.m. to ask accused Arun Baishya to clear the 

blockage of the drain to let the water flow through the drain.  

50.As per the evidence of PW1 when accused Arun Baishya came out 

with a Khukuri he backed off. He did not at all deposed that the accused 

persons attacked him and he got injured. PW2 deposed in his evidence 

that accused Arun Baishya and Apurba Baishya stabbed PW1 in his right 

hand and injured him on his head. Whereas PW3 stated that accused 

Arun Baishya injured PW1 with a dagger in his palm. Again PW4 
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deposed that accused Arun Baishya attacked PW1 with a Khukuri. No 

other witnesses deposed that accused persons attacked PW1 and injured 

him. 

51.As per the evidence of PW2 accused Arun Baishya attacked him with 

a Khukuri and stabbed him in his left hand due to which his left hand 

became paralytic. As per the evidence of PW1 accused persons Arun 

Baishya and Apurba Baishya attacked PW2 with dagger and Khukuri and 

injured him in his left hand . Whereas as per the evidence of PW3, PW4, 

PW10, PW11 and PW12 accused Apurba Baishya  stabbed PW2 in his 

left  hand. PW1, PW2 and PW4 are victims as well as  direct witnesses . 

PW2 the victim himself did not at all deposed that accused Apurba 

Baishya stabbed him in his left hand or attacked him at any point of time 

during the incident. 

 52.As deposed by PW4 accused Arun Baishya stabbed him with a 

Khukri , assaulted him on the left side of his head with a sharp weapon 

and bit him on his chest. As per the evidence of PW1 both accused 

persons Arun Baishya and Apurba Baishya attacked PW4 and injured 

him. PW2 stated that both accused persons Arun Baishya and Apurba 

Baishya attacked PW4 and accused Arun Baishya bit PW4 in his chest 

and injured him on his head. As per the evidence of PW3 accused Arun 

Baishya stabbed PW4 with a dagger in the back side of his head , bit him 

on his chest and stabbed him in his palm. Other witnesses PW10, PW11 

and PW12 have not deposed anything about the injury of PW4. 

53.The injuries on PW1, PW2 and PW4 are supported by medical 

witnesses.  As per medical evidence the nature of injury on PW1 and 

PW2 are simple and type of weapon which might have been used are 

blunt. Whereas the injury on PW2 is grievous in nature and the type of 

weapon used is sharp. Blood stained material exhibits, M.exhibit-6 and 

M.exhibit-7 and M.exhibit-9, a dagger seized by PW14 are an additional 

support to establish that the injury on PW2 was grievous in nature caused 

by sharp weapon. Hence it is proved that PW1 and PW4 sustained simple 

injury whereas PW2 sustained grievous injury caused by sharp weapon 

due to the incident. 
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54.PW1, PW2 and PW4 are the victims as well as direct witnesses but 

there are lot of discrepancies in their evidences as to the fact that who is 

the accused person to injure them. PW10, PW11 and PW12 are also 

direct witnesses but they deposed that they saw accused Apurba Baishya 

stabbing PW2. They have not deposed about any injury on PW1 and 

PW4 caused by the accused persons. 

55.Ignoring all the contradictions and the evidences of other witnesses if 

the evidences of the victims PW2 and PW4 are believed then both of 

them deposed that they were injured by accused Arun Baishya. 

Admittedly at the time of incident accused Arun Baishya was about 

60/62 years old and PW1, PW2 and PW4 were of the age group 30/35 

years and the accused person has two young sons namely Apurba 

Baishya and Pankaj Baishya  who were also present at the place of 

occurrence as alleged by the prosecution . Under such circumstances that 

an aged person, 60/62 years old when his two young sons are also present 

at the place of occurrence  would attack PW2 and PW4 so vigorously 

thereby causing grievous injury on PW2’s left hand and causing injury on 

head and right hand of PW4 , that also when PW1, PW2 and PW4 went 

to his shop just to ask him to clear the blockage of the drain, is not 

convincing. 

56.As per the contention of prosecution, when PW1, PW2 and PW4 went 

to ask accused Arun Baishya to clear blockage of the drain accused Arun 

Baishya came out with a Khukuri. After that accused Arun Baishya and 

accused Apurba Baishya attacked them .  

57.On the other hand the defence has taken the plea that PW1, PW2 and 

PW4 were the aggressors and they went to the shop of accused Arun 

Baishya with intention to attack the accused Arun Baishya with the spade 

seized in connection with G.R. Case No.1733/2005 and in self defence 

the accused persons had to snatch away the spade from them . 

58.In this regard the evidence of PW11 who is an eye witness gives some  

light.  As per his evidence at first there was altercation between the two 

parties , the quarrel began inside the shop first and when accused Arun 

Baishya came out of his shop there was injury on his body. This shows 
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that the accused persons were not the first to attack the informant and his 

brothers. As per his evidence there was scuffle between the two parties 

and there was a spade in PW1’s hand. PW6 saw a spade lying at the 

place of occurrence and even PW2 also stated that there was a spade in 

PW1’s hand . That there was altercation between the two parties , that 

there was a spade in PW1’s hand  and accused Arun Baishya was the first 

to sustain injury in his body and that there was scuffle between the two 

parties, all these circumstances  raise doubt as to the contention of the 

prosecution that when they just went to ask to clear the blockage of the 

drain the accused persons attacked them with Khukri and dagger and 

injured them.  

59. Again PW1, PW3and PW4 have not at all deposed that accused 

Pankaj Baishya was also involved with the incident in any way. PW2 just 

stated that accused Pankaj Baishya helped accused Arun Baishya and 

accused Apurba Baishya in the incident and PW11 stated that accused 

Pankaj Baishya tried to stop the quarrel. No other witnesses deposed that 

accused Pankaj Baishya was involved with the incident in any way.In 

exhibit-1, ejahar there is no mention about accused Pankaj Baishya that 

he was also involved. Hence it is doubtful that accused Pankaj Baishya 

was also involved with the incident.  

60.Section 34 IPC lays down principle of joint liability in the doing of a 

criminal act. It has been held by the Hon’ble Supreme Court in State of 

Orissa vs. Arjun Das, AIR 1999 SC 3229 that the burden lies on 

prosecution to prove that actual participation of more than one person for 

commission of criminal act was done in furtherance of common intention 

at a prior concert. To attract sec-34 IPC, pre-plan or meeting of minds 

even at the spot is necessary. In this case it cannot be said  that accused 

Arun Baishya kept a Khukuri in his shop as a pre-plan to attack PW1, 

PW2 and PW4. Admittedly accused Arun Baishya was alone at his shop. 

So, when did he invited accused Apurba Baishya to attack PW1, PW2 

and PW4 or how did Apurba Baishya  joined in the tussle with common  

intention to cause hurt and grievous hurt to them and when accused 

Pankaj Baishya participated in the criminal act and how did he help 
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Accused Arun Baishya and accused Apurba Baishya should have been 

explained by the prosecution but the prosecution failed to do so. The 

circumstances that PW1, PW2 and PW4 went to the shop of accused 

Arun Baishya when he was alone at his shop, there was a spade in PW1’s 

hand, that there was an altercation between them , that accused Arun 

Baishya first sustained injury and that in this regard a cross case is 

pending against PW1, PW2 and PW3 , does not lead to the inference that 

there was common intention to attack them and it is more like  self 

defence than attacking in concert with common intention to cause hurt or 

grievous hurt. 

61.From the above discussion, I am of the considered opinion that the 

prosecution failed to prove the ingredients of the offences u/s 

323/324/326/34 IPC against the accused persons beyond reasonable 

doubt. And hence the accused persons namely Arun Baishya, Apurba 

Baishya and Pankaj Baishya are acquitted of the offences u/s 

323/324/326/34 IPC and set at liberty forthwith. 

62.The bail bond and affidavit furnished by the bailor is extended for a 

period of six months from today as per section-437A  Cr.P.C. 

  

 

Given under my hand and seal of this Court on 28
th
 day of October , 2014 

at Tezpur, Sonitpur. 

 

 

BIJAYA KHAKHLARY 

JMFC, TEZPUR, SONITPUR. 
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APPENDIX 

Prosecution witnesses: 

PW1— Sri Ramesh Chandra Baishya(Informant) 

PW2—Sri Dhiraj Kumar Baishya(victim) 

PW3—Smti Mainabala Baishya 

PW4—Sri Dimbeswar Baishya(victim) 

PW5—Sri Ratna Singh 

PW6—Sri Bimal Baishya 

PW7—Dr. Hiranjan Saikia(M.O.) 

PW8—Dr. Bhabani Bhuyan(M.O.) 

PW9—Sri Janardan Singh 

PW10—Sri Kalindra Thakuria 

PW11—Sri Minaram Nath 

PW12—Md Ramjan Ali 

PW13—Dr. Lakheswar Bhuyan 

PW14—Sri Suren Das(I.O.) 

Exhibits for the prosecution 

Ext 1……..ejahar 

Ext 2……..seizure list 

Ext 3……..seizure list 

Ext 4……..medical report 

Ext 4(a)…..medical report 

Ext 5……..medical report 

Ext 6……..medical report 

Ext 7……..sketch map 

Ext 8……..charge sheet 

M.ext 1…..blue half sleeved shirt 

M.ext 2…..cheka lungi 

M.ext 3…..blue and white checked half sleeved shirt 
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M.ext 4…..half pant of Dimbeswar Baishya 

M.ext 5…..white half sleeved vest 

M.ext 6…..blood stained half sleeved shirt of Dhiraj Baishya 

M.ext 7…..blood stained trouser of Dhiraj Baishya 

M.ext 8…..a blood stained chadar of the mother of PW1 

M.ext 9….. a dagger 

Defence witness : 

Nil 

Exhibits for defence 

Nil 

 

                                                                        Smti Bijaya Khakhlary  

                                                                        JMFC,Tezpur 

 

 

 

 

 

  

 

 

  

 


